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neighborhoods. He concluded his presentation by encouraging other
states to follow suit in a national effort to combat global warming.
Mark Terzaghi Howe, Thomas Jantunen,Andrew Ellis & Jeff McGaughran
COLORADO WATER LAW
CLE INTERNATIONAL
Denver, Colorado

March 8-9, 2007

The Colorado Water Law conference, sponsored by Denver based
CLE International, was a two day conference covering an assortment of
current water related issues facing Colorado including climate change,
conjunctive management, "ag to urban" transfers, water re-use and
conservation, as well as recreational uses of water. The conference had
something of interest to individuals from many water related fields including attorneys, engineers, water managers, and city planners and
was heavily attended by individuals from those fields. James Lockhead
of Brownstein Hyatt & Farber, P.C., Glenwood Springs, and Raymond
Petros of Petros & White, L.L.C, Denver, co-chaired this event. Each
day began with a brief introduction to what the day's presentations had
in store. In addition to the sessions described in more detail below,
the conference featured a presentation entitled "New Challenges (or
Realities) for Water Development in Colorado: Water Managers Discuss New Definitions of Drought, Climate Change, Groundwater Depletion, and Alternatives for Development of New Supplies" presented
by a panel consisting of James Broderick, the Executive Director of the
Southeastern Colorado Water Conservancy District, Eric Kuhn, the
General Manager of the Colorado River Water Conservation District,
and Dale Rademacher, P.C, the Director of the Longmont Public
Works and Water Utilities. As part of the section of the conference
covering "Conflicts in Groundwater Administration and Development,"
a panel consisting of Mike Shimmin, Esq., of Vranesh and Raisch,
Boulder, and Kim R. Lawrence, Esq., of Lind, Lawrence & Ottenhoff,
Windsor, discussed the issues on the South Platt. Cynthia F. Covell,
Esq., of Alperstien & Covell, Denver, concluded the first day of the
conference with a presentation on the new ethics rules being considered by the Supreme Court.
CONFLICTS IN GROUND WATER ADMINISTRATION AND
DEVELOPMENT
DESIGNATED GROUND WATER BASINS: UNDESIGNATING AND OTHER
CHALLENGES
Anne Castle, Esq., of Holland & Hart, Denver, and Steven J. Bushing, Esq., of Porzack, Browning & Bushong, Boulder, represented opposing parties in litigation concerning water users in the Republican
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River Basin, including an attempt to have the boundary line of the
Northern High Plains Designated Ground Water Basin changed. This
litigation began over a petition by the Pioneer Irrigation District to
move the boundary based on information in the Republican River
Compact Administration Model. The controversy focused on Colorado Revised Statute §§ 37-90-101 et seq. (Colorado Ground Water
Management Act), and the jurisdiction of the Colorado Ground Water
Commission ("CGWC").
Anne Castle opened this panel presentation with a short discussion
of the 1965 House Bill 0367 "Ground Water Management Act," which
resulted in the designation of groundwater basins encompassing about
15% of Colorado's land mass including about 7,700 large capacity
wells. She described the process of designating ground water basins
and the modified prior appropriation applied to those areas, which was
designed to promote full economic development of the resource. Ms.
Castle then touched on the CGWC rules for well permitting in the
Northern High Plains Basin and the hydrology supporting those rules.
Ms. Castle then turned to a past case, Gallegos v. Colorado Ground
Water Commission, 147 P.3d 20 (Colo. 2006), in which the Colorado
Supreme Court held that the CGWC had jurisdiction to determine if a
groundwater diversion within a designated basin does not meet the test
for designated ground water. According to Ms. Castle's reading of the
Gallegos case, the petitioner seeking un-designation must prove with
new evidence that there is a hydrologic connection between the
groundwater and surface water, that the pumping has a more than de
minimus impact on surface rights, and that the pumping is causing injury to surface rights.
Finally, Ms. Castle briefly discussed the application by the Pioneer
Irrigation District and Laird Ditch owners, both of which own surface
water rights in the High Plains Basin and claim injury to those rights,
to redraw the boundaries of that Basin. The petitioners relied on the
Republican River Compact Administration Model to support their
claim of injury. Ms. Castle advocated an interpretation of the de minimus prong to encourage full development of designated basins in the
context of the Ground Water Management Act.
Steve Bushong then took the floor to discuss the petitioners' point
of view. He began his presentation with a hypothetical discussion of
senior surface water users injured by junior large capacity wells that
ware not subject to the prior appropriation system because of an arbitrarily drawn designated groundwater basin boundary. As part of the
hypothetical, he suggested that the High Plains Basin was designated
by the CGWC after only three hours of meeting.
Mr. Bushong discussed Colorado Revised Statute § 47-90-106,
which allows the CGWC to redraw the boundaries of a designated basin. He then discussed the Gallegos case, suggesting that the holding
only requires the petitioner to prove two prongs: that there is a more
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than de minimus connectivity and that there is injury. Turning to the
most recent dispute involving the Pioneer Irrigation District, Mr.
Bushong stated that the dispute did not implicate any new questions of
law except that the groundwater in question was the subject of litigation before the United States Supreme Court over the Republican
River Compact. He maintained that the model used to evaluate compliance with the settlement agreement was appropriate to show connectivity and injury to surface water rights in the areas Republican
River Basin that are in the High Plains Designated Basin.
In response to questions, both Ms. Castle and Mr. Bushong elaborated on the Republican River Compact Administration Model. Ms.
Castle suggested that the Model was not designed for the purposes that
it was being used for in Pioneer's petition and that the Republican
River settlement agreement stated that the states do not have to enact
more stringent regulations that it had at the time the agreement was
reached. Mr. Bushong responded that the Model could not be disputed as the special master accepted it in the litigation over the Republican River Compact, and that the settlement agreement says that the
state cannot promulgate regulations that are less stringent than those
in place at the time of the agreement.
COALBED METHANE

The next presentation in the ground water conflicts section of the
conference was delivered by Sarah Klahn of White & Jankowski, Denver. The subject of her presentation was the production of large
amounts of water from coal bed methane ("CBM") extraction and the
potential for injury to ground and surface water rights. The issue is
before the Colorado Water Court for Water Division 7, which had not
yet issued a decision. Ms. Klahn began with a discussion of CBM production in Colorado, specifically in the San Luis Basin and the Raton
Basin. She pointed out that all of the water produced in the San Luis
Basin is deep well injected to about 5000 feet below the surface and
will never be recoverable, thus making one hundred percent consumptive use of the produced water.
Ms. Klahn then discussed the current regulation of CBM produced
water beginning with the Colorado Oil and Gas Conservation Commission, which regulates disposal and evaporation of the water. She mentioned the Colorado Water Quality Control Commission, which issues
"meaningful discharge permits" and regulates storm water, and the
Environmental Protection Agency, which requires permits for deep
well injection of produced water. She then turned to the issue implicated in the case before the water court: whether the state engineer
has jurisdiction to curtail the production of thousands of acre-feet of
water if there is injury to vested water rights. In support of her contention that the state engineer should have that authority, she pointed to
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studies that indicate some connectivity between the produced water
and vested water rights, particularly those rights to springs and seeps
that many of the areas ranches depend on.
Ms. Klahn then turned to the legal basis for the assertion that CBM
producers must obtain permits for their diversions that comes from an
analogy to a line of cases concerning gravel pits. The first case that she
discussed was Three Bells Ranch Assocs. V Cache La Poudre Water Users
Ass'n, 758 P.2d 164 (Colo. 1988). This case arose from a claim by the
Water User's Association that a gravel pit was impacting its surface
rights. The Colorado Supreme Court held that, because the gravel pit
extended below the water table, it was effectively a well. Ms. Klahn
then discussed Zigan Sand and Gravel v. Cache La Poudre Water Users
Ass'n, 758 P.2d 175 (Colo. 1988), in which the Colorado Supreme
Court held that the operator of a gravel pit must have an augmentation
plan to replace all water lost to evaporation, notjust that water which is
put to beneficial use.
Finally, Ms. Klahn discussed the case before the water court. She
said that after they filed the case, the State Engineer's Office moved to
dismiss for lack ofjurisdiction claiming that this was not a water matter
for the water court, and that BP America, Inc. moved to intervene and
to dismiss the case on the grounds that the Southern Utes were indispensable parties but could not be joined because of sovereign immunity. The petitioners then amended the complaint, and the parties
agreed to file cross motions for summary judgment on the issue of
whether a CBM well required a permit thus implicating the authority
of the state engineer to administer those wells within the priority system. Ms. Klahn concluded by asking who should have bear the burden
of CBM production, local water users or the CBM producers, and suggesting that there will likely be an appeal of the water court decision
regardless of the turnout.
AG TO URBAN TRANSFERS OF WATER
LAND FALLOWING

The presentation on rotational land fallowing was given by Peter
Nichols, Esq., of Trout, Raley, Montano, Witwer & Freeman, Denver,
and Jerry Kenny, Ph.D, P.C., of HDR Engineering, Denver. Mr. Nichols began this presentation by suggesting that the "buy and dry"
method of transferring water from agricultural use to municipal use
often has substantial adverse impacts on the basin of origin. As an alternative, Mr. Nichols discussed rotational fallowing using leases of
water to municipalities instead of permanent transfer of water out of
the basin of origin. Specifically, he discussed efforts in the Arkansas
River Basin to create a "Super Ditch Company" to facilitate leasing and
fallowing. He made sure to clarify that this was not the official name of
the proposed entity, but that no one had come up with anything better
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to date. In fact, as discussed later in his presentation, after a choice an
entity analysis one of the organization structures that definitely will not
work for the Super Ditch Company is that of a ditch company.
According to Mr. Nichols, the proposal would create a new crop in
the Arkansas River Basin-water. The program would allow for payments to participants for the fallowing of land on a rotating basis while
maintaining the long-term health of the basin. Mr. Nichols pointed to
the Palo Alto interruptible supply contracts of the 1990's as a past use
of a similar arrangement. The idea of the program is that it will prevent municipalities from taking the senior rights from the basin by
employing collective bargaining, thus maximizing the benefits of the
water resources. The program would act as a clearinghouse for the
water rights, and would operate separately from the Lower Arkansas
Valley Water Conservation District.
Mr. Nichols then turned to the specifics of the Super Ditch Company operation. The program would involve participants between the
Pueblo Reservoir and the John Martin Reservoir. The participants
could opt to put all or some portion of their land and water into the
program. Although the details of ownership and control are still in the
planning phase, participating irrigators would receive shares of stock
and would control the board. Several municipalities would be able to
lease water, including Pueblo and Colorado Springs. The leases, likely
30-50 years in duration, would be sold by auction in hopes of equalizing the value per acre-foot across the service area. Although there are
many more details that must be worked out, Mr. Nichols and may others have put in substantial effort on the project and Mr. Nichols stated
that it represents a way to maximize the benefit to the water user by
creating a new crop for the basin, water, while facilitating agriculture
to urban transfers.
Jerry Kenny, PhD, PE, has been heavily involved in studying the potential of the Super Ditch Company. He presented the work that he
had done on the project, indicating that although there is still a lot
more work to be done and that this remains a concept, he is confident
that the concept will be workable in the future. He began his presentation by discussing the benefits and problems with permanent "buy and
dry" transfers, short term leasing, and non-permanent, long term leasing.
Mr. Kenny then turned to the engineering aspects of land fallowing
and water leasing. The firm studied the ditches and associated water
rights in the service area and predicted an annual system yield available
for lease of up to 311,000 acre-feet per year (AFY) in a wet year, and
between 9,000 AFY in a dry year with 40% participation and 69,400 AFY
in an average year with 100% participation. They are currently refining those estimates and considering options to move the water and to
protect the source ditches. Mr. Kenny pointed out that the project
cannot injure the nonparticipating water users, so the program will
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require substantial attention to hydrologic conditions and demand
levels to address delivery issues for those nonparticipating users. He
concluded by saying that Kansas is watching the program and its affect
on interstate entitlements closely.
1041 REGULATION-MOUNTAIN AND PLAIN WATERSHED PROTECTION:
SIMILARITIES AND DIFFERENCES

Gerald Dahl, Esq., of Murray, Dahl, Kuechenmeister & Renaud,
Denver, gave a presentation on regulations pursuant to the 1974
House Bill 1041, which are still referred to as 1041 regulations, codified at Colorado Revised Statutes §§ 24-65.1-101 et seq. He began by
suggesting that the legislature enacted 1041 because of concerns that
traditional zoning and subdivision tools might not be adequate to address the impacts caused by specific development activities, or adequate to protect and plan for development in certain physical areas.
The bill gave local governments the ability to designate "areas" or "activities" as "matters of state interest" and regulate those matters.
The designation process is by publication of notice, a public hearing, and a designation order. Once an area or activity is designated,
the county or municipality can require a permit granted by a quasijudicial hearing.
Mr. Dahl then turned to use of 1041 by Colorado Western Slope
headwater counties in response to the impacts caused by the construction and operation of trans-mountain diversions. He pointed out that
because a trans-mountain diversion removes the water from the basin
permanently, with no return flows, those diversions have substantial
impacts on the basin of origin. In 1978, Grand County designated "efficient utilization of municipal and industrial water projects" and "major new domestic water and sewage treatment systems and extensions
thereof." Eagle County designated the same activities in 1980. The
permit applications under those regulations required detailed environmental impact statements, mitigation plans, engineering plans,
financial impact analysis, and a showing of need for the project. Front
Range trans-mountain diverters challenged those regulations.
Mr. Dahl discussed the line of cases that resulted from the challenges to Grand and Eagle County's regulations. The courts rejected
several arguments against the regulations including that the regulation
is preempted because the diverters were home rule municipalities, that
it was a denial of the constitutional right to appropriate water, that the
projects had been approved by the electorate, and that 1041 itself was
an unconstitutional delegation of legislative authority. The line of
cases also makes it clear that one must sue in the county where the
regulating local government is resident. Finally, Mr. Dahl complemented an opinion written by Colorado Supreme Court Justice Gregory Hobbs in City of Colorado Springs v. BOCC of the County of Pueblo, 147
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P.3d 1 (Colo. 2006) in which Colorado Springs challenged Pueblo's
1041 regulation, calling the opinion "a cliff note version" of the preceding line of cases.
Mr. Dahl then discussed other aspects of 1041 regulation. Recently, several Eastern Plains counties have enacted 1041 regulations in
response to agricultural land dry-ups, including regulation of development in "areas containing or having a significant impact upon natural resources of statewide importance." In context of irrigation water
transfer and land dry-up, the regulations require re-vegetation plans.
Water court approved re-vegetation plans may be accepted as partial or
full satisfaction of the requirement. Additionally, some local governments, such as Douglas County and the City of Idaho Springs, have
sought to regulate the activities of state agencies, specifically Colorado
Department of Transportation ("CDOT"), by designating highways and
interchanges. CDOT challenged the actions but the district courts
rejected its arguments, upholding the regulations.
Mr. Dahl concluded his presentation with a brief discussion of watershed protection ordinances enacted by about two dozen Colorado
municipalities under the authority of Colorado Revised Statute § 31-15707(1) (b). That section provides that those municipalities have control over an area within a five mile radius of their water works. Mr.
Dahl pointed out that for mountain towns the water system intake is
often outside of the town, thus creating a sort of "mini zoning district"
around the diversion structure. According to Mr. Dahl, Steamboat
Springs has recently considered a watershed protection ordinance.
The local ranching community has opposed the plan because of potential permit requirements for construction of irrigation works. Mr. Dahl
said the discussions over this issue are ongoing.
KEYNOTE ADDRESS-MY TENURE AS STATE ENGINEER
Hal Simpson, PE, Director, Colorado Division of Water Resources,
Denver
Hal Simpson, the Colorado State Engineer who recently announced his retirement, gave the keynote address reflecting on his
experiences and discussing issues that his successor will face. The address began with a joke, and then turned to a history of his appointment following the retirement of State Engineer Danielson. He was
appointed acting state engineer as part of what he referred to as the
"Valentine's Day Massacre," and appointed state engineer on August 7,
1992.
Mr. Simpson then discussed the changes within the Division of Water Resources he had witnessed during his tenure. He illustrated the
first major change by example, saying that the first meeting of water
commissioners was in a room filled with smoke where commissioners
gave verbatim readings of written reports. The last of such meetings he
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attended was in a smoke free room and most of the presentations included attractive Power Point presentations. The second major change
that he mentioned was the growing role of women in the workplace as
engineers and water commissioners. He also discussed the growth of
technology, saying that when he became state engineer, there was one
computer with a water right databank located at Colorado State University. Now, water data is readily available through the powerful Colorado Decision Support System, and through use of electronic information exchange. He mentioned the growth in the staff from about 200
employees to 265, and commended the Colorado legislature for responding appropriately to the increasing complexity of water administration by giving the Office of the State Engineer the resources to do
the job. Mr. Simpson pointed to improvements in the Dam Safety Program and the Hydrographic Programs, and the creation of a Well Inspection Program. Finally, he discussed improvements in communication within the Department staff, including the departure from a topdown management structure and use of electronic inter-office communications.
Mr. Simpson then turned to a discussion of the major issues that he
had faced during his tenure. The first area he discussed was leadership
development within the department including the creation of a training program, shared leadership, a leadership team that he established
when he took office, and leadership by example creating an atmosphere of trust within the Department. The second challenge that Mr.
Simpson covered was conjunctive management of ground and surface
water. He discussed the difficulty of bringing thousands of unregulated wells into the priority system. He summarized the Colorado Supreme Court decision in the Empire Lodge case, overturning the authority of the state engineer to approve augmentation plans, and a legislative amendment allowing the state engineer to approve substitute water
supply plans. Addressing the South Platte, Mr. Simpson recounted his
experiences trying to integrate the thousands of wells in that basin into
the priority system and expressed regret that there had been no mutually acceptable solution. He then turned to his experiences with the
Arkansas River Valley, discussing the agreements reached for conjunctive management and the approval of those agreements by the special
master. He also noted that he and the Kansas State Engineer had
started meeting as the ten year compliance period draws to a close.
The final issue that Mr. Simpson touched on was the extreme variability of runoff during his tenure from the plentiful water of the 1990's to
the droughts of the early 21st century that emptied reservoirs and extended calls on the South Platte. He then concluded this section of his
address by discussing the relationship building that has occurred
through activity in interstate water organizations such as the Western
States Water Council, which advises the Western Governors Council.
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The final portion of Mr. Simpson's address covered the issues that
his replacement will face in the future. The first issue that he discussed
was San Luis Aquifer management, suggesting that his replacement
should encourage the Rio Grand Water Conservancy District to continue its efforts to create sub-districts and a groundwater management
plan. He then turned to the Republican River Water Conservation
District, highlighting the recent attempts by Pioneer Irrigation District
to un-designate portions of the Northern High Plains Designated
Ground Water Basin. He then moved on to the Arkansas River Basin,
suggesting that his successor will have to implement the decision of the
special master in that basin, and that conservation efforts in that basin
may reduce return flows to the river, an issue that Kansas is watching
closely. Finally, Mr. Simpson addressed the Colorado River Basin, expressing his opinion that lower basin demand is going to increase in
the coming years, and that Colorado needs rules for curtailment of
upper basin uses before it becomes necessary.
Mr. Simpson concluded his address with best wishes for his successor, noting that there is an excellent team in place in the Division of
Water Resources to receive his replacement. He said that he plans to
spend time doing some part-time consulting, spending time with his
grandchildren, fly fishing, and golfing, but that most importantly he
wants to continue assisting that State of Colorado. Upon his closing
line-"I have been fortunate and blessed to serve as the State Engineer"-Mr. Simpson received a standing ovation.
NEW TECHNOLOGIES
REUSE TECHNOLOGIES; GROUND WATER RECHARGE AND REUSE

The presentation on reuse technologies was given by David Stewart,
PhD, PE, President and CEO of Stewart Environmental Consultants,
Fort Collins, Steven 0. Sims, Esq., of Brownstein, Hyatt & Farber, Denver, and Bill Carter, of CH2M Hill, Englewood,Dr. David Stewart began
this panel presentation with a general discussion of available reuse
technology. He gave a short background on water reuse efforts covering efforts in South Africa, Colorado, California, Arizona, and Florida.
Noting that reuse technology is a way to use imported water to exhaustion, Dr. Stewart discussed the difference between direct potable water
reuse, which is not very practical but can be achieved, and non-potable
water reuse for a variety of purposes, including reuse of CBM produced
water. His presentation then turned to the water quality criteria, including regulation 84 adopted in 2000 and amended in 2004, which
creates 3 categories of water reuse-restricted use with no contact and
limited use areas, unrestricted use but no direct contact, and the most
stringently regulated category, unrestricted use with direct contact. He
touched briefly on the reuse water regulations in California and Florida before turning to a discussion of the technologies available. The
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principle technologies that Dr. Stewart discussed were membrane bioreactors, which offer efficient treatment in a smaller facility with less
operator attention and work well as scalping plants, and activated
sludge treatment, which is a more intensive treatment well suited to
large facilities such as the Denver Water Districts reuse facility. In conclusion, Dr. Stewart reiterated the importance of the growing field of
water reuse to the future of water management in times of shortage.
The next presenter in this panel was Bill Carter from CH2M Hill,
who discussed the Prairie Waters Project in Aurora, Colorado. He began with a background discussion of the how the Prairie Waters Project
fits into Aurora's integrated resource plan. He said that Aurora looked
at about 32 different projects varying in yield from 2000-4800 acre-feet
per year, and using the Colorado, Arkansas, and South Platt rivers as a
source. According to Mr. Carter, Aurora settled on the Prairie Waters
Project because it allowed recapture of already developed waters delaying need for additional trans-mountain diversions, and it is a quickly
implementable and reliable solution. The aesthetic issues with water
from the South Platt including taste, discoloration, and smell, were
issues that had to be taken into account in designing a system that
would acceptably augment the direct treatment mountain water currently used in Aurora's system. After considering high-pressure membrane filtration methods, the engineers settled on a blend of natural
and conventional purification methods. According to Mr. Carter, this
option eliminates water loss to brine streams and is lower cost, but does
not address taste, discoloration and smell issues. To address those issues, the reuse water will be blended with the direct treatment water.
As described by Mr. Carter, the system will consist of a riverbank filtration system resulting in 10 days of underground movement of river
water before reaching the intake wells, and an aquifer recharge and
recovery system with an additional 30 days of travel time. He concluded by noting that underground travel time is critical and that all of
the undesirable impurities were non-detects after the aquifer recharge
and recover process.
The final panelist was Steven Sims, who discussed the legal aspects
of water reuse. He opened his presentation with an anecdote about
Hal Simpson, referring to him as "the Teflon man" because nothing
would stick to him on cross-examination in the Arkansas River trials.
He briefly discussed the history of aquifer recharge and underground
storage. He then turned to a discussion of the 1979 House Bill 0481,
which provides for underground storage, and the Board of County Commissioners v. Park County Sportsmen's Ranch decision. He referred to the
case as the definitive case on underground storage and praised the
opinion written by Colorado Supreme Court Justice Gregory Hobbs.
Mr. Sims then outlined the elements of proof to acquire an underground storage right, and noted that you can store water under another persons land without permission, but must have permission to
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construct injection or recovery facilities. Turning to the Prairie Waters
Project, he said that Aurora had chosen to obtain an underground
storage right for that operation because of the amount of time that the
water would remain underground, and that Aurora will have to comply
with liner requirements for the operation and will need EPA permits
for the injection wells.
ENVIRONMENTAL AND RECREATIONAL CONSIDERATIONS
RECREATIONAL IN-CHANNEL DIVERSIONS: THE "INSIDE" STORY
Glenn Porzack, Esq., of Porzack, Browning, and Bushong, Boulder,
who was heavily involved in the legislative and judicial process that lead
to the recognition of recreational in-channel diversions ("RICDs"),
began his presentation with what he viewed as the four defining highlights that lead to the success of RICDs. The first thing that he discussed was the size of the claimed flows, noting that Golden claimed
1000 cubic feet per second ("cfs"), which is what the kayak park in
question was designed for, and that the opposition claimed that 35 fps
was sufficient to float a boat. He drew an analogy between the 1000 cfs
needed for a "world class" kayak park and the states other attractions,
pointing out that people do not come to Colorado to climb the minimum size mountains, or ski in the minimum sized ski areas. Mr. Porzack then turned to the issue of economics, claiming that recreation is
economically important to Colorado and that RICDs help fill the gap
between the summer and winter tourism seasons by taking advantage
of snowmelt flows. He pointed out that there would not have been
such adamant opposition to the Golden RICD application if it had
been a for hydroelectric power generation, which differs from a RICD
only in that it dries up the stream for a stretch and the RICD generates
more economic benefit. Mr. Porzack then turned to the use of photographs in litigation, and distributed the poster size photos used in
showing that kayak parks are major engineered diversion structures,
rather than just slight rearrangement of boulders as some had suggested. Finally, Mr. Porzack discussed the disqualification of Colorado
Supreme Court Justice Gregory Hobbs from the Golden case because
of his involvement in the Ft. Collins case and the similarities in the arguments that were being made in the Golden case. The presenter
stated that the decision to make a motion for disqualification was not
taken lightly, but that an attorney has an obligation to act in the best
interest of his client regardless of coincident implications to the attorney.
Mr. Porzack then discussed some "lessons learned" from the process. His first observation was that you must be prepared for a fight. He
suggested that the state made the process as expensive and cumbersome as possible, and that the media was critical in garnering public
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support for RICDs, which "bucked up" the city councils that were approving the expenses and ultimately leading to successful procurement
if water rights for kayak parks. The next observation that Mr. Porzack
made was that if you go to the legislature for a fix, be careful because
you might not get what you asked for. He pointed to attempts to prevent RICDs legislatively, which ultimately ended up creating legislation
confirming RICDs. He stated that the process of getting RICDs integrated into Colorado law was proof that the Colorado's water system
works, and is flexible enough to accommodate new types of water
rights. Finally, Mr. Porzack mentioned that there have been instances
of post-decree validations where the existence of a RICD has prevented
destructive municipal and trans-mountain diversions.
Mr. Porazk concluded his presentation by suggesting that the Colorado Water ConservationDistrict v. City of Centralcase, protecting a CWCB
instream flow from injury resulting from an exchange of senior water
rights, will apply to RICDs. He cited Carville, saying "it's the economy
stupid" and finished by stating that "the greater the flow, the greater
the dough for the State as a whole."
SMART DEVELOPMENT OPPORTUNITIES

Bart Miller, Water Program Director, Western Resource Advocates,
Boulder
The final presenter at this conference was Bart Miller, Water Program Director, of Western Resource Advocates, Boulder, who discussed
Colorado's future water needs and how the State can meet those
needs. First, Mr. Miller discussed the SWSI study, which concluded
that that by 2030 we will need an additional 1.18 million acre feet of
water per year. He then turned to potential solutions.
The first solution Mr. Miller discussed was the traditional large water project, noting that these projects have major consequences, often
hurt recreational opportunities by interrupting flows impacting fishing
and boating. He then turned to a "new balanced plan" conceived by
the Sustainable Water Caucus consisting of the Colorado Environmental Coalition, Western Resource Advocates, and Trout Unlimited.
The priorities of that plan are to conserve healthy rivers, protect
threatened rivers, and restore damaged rivers. He discussed 1041
regulations, Clean Water Act, and NEPA, and suggested that state instream flow programs and bypass flow agreements will aid in the effort
to protect rivers. He said that the current climate changes would accelerate this need.
Mr. Miller then addressed the potential solutions, suggesting that
indoor and outdoor conservation measures alone could yield 100,000
acre-feet per year each, and that the State should also look at reuse,
sharing arrangements like rotational fallowing, and conjunctive use to
maximize benefit. On the demand side of the equation, he suggested
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that smaller lot sizes, turf limits like Aurora has in place, and prevention of the over-watering that is currently standard will reduce the use
of water to irrigate lawns. Mr. Miller also discussed the use of rate
structures to incentivise conservation. On the supply side of the equation, Mr. Miller mentioned that water system loss through leakage is
approximately 120,000 acre-feet per year and should be addressed. He
also discussed water reuse, underground storage, "ag to urban" transfers, and land fallowing as potential sources of water to meet the growing needs.
Finally, Mr. Miller discussed "smart projects," specifically mentioning the Chatfield Reservoir reallocation, which allows a portion of the
storage pool historically reserved for flood control for municipal water
storage, and the Prairie Waters Project in Aurora. He concluded by
making the assertion that many options such as water conservation,
reuse, and agriculture to urban transfers will go a long way towards
meeting future demand, but acknowledged the possibility that reservoir expansions and trans-mountain diversions may be necessary to
some extent.
Mark Terzaghi Howe

LAW OF THE RIO GRANDE: NEW PERSPECTIVES IN
CHANGING TIMES
CLE INTERNATIONAL
Santa Fe, New Mexico

February 1-2, 2007

When the "Law of the Rio Grande" conference started on a cold
and snowy Thursday morning at the Eldorado Hotel in historic Santa
Fe, water was on the minds of not only the lawyers, hydrologists, and
engineers in the conference room, but on the whole state of New Mexico. Governor Bill Richardson recently named 2007 "The Year of Water" in the state and his pronouncement generated a heightened sense
of importance and urgency in managing water resources across the
state, but especially along the Rio Grande, the 1886-mile river that bisects the state from north to south.
The first morning of the conference provided the attendees with a
foundational understanding of the historical management of Rio
Grande water resources and how New Mexico, in particular, aims to
manage them in the future. John D'Antonio Jr., New Mexico's State
Engineer and Secretary to the Interstate Stream Commission, gave a
quick overview of the history and management of the Rio Grande
Compact from the perspectives of Colorado, New Mexico, and Texas.
D'Antonio focused on how demand on the river resources drove the
solutions of the individual states, and individual portions of the river
inside New Mexico. A good rule of thumb began to emerge; the far-

